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FINANCIAL INSTITUTIONS MODIFICATIONS

2022 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Curtis S. Bramble
House Sponsor: Joel Ferry

LONG TITLE
General Description:

This bill enacts and modifies provisions related to financial institutions.
Highlighted Provisions:

This bill:

» modifies the definition of "control" for purposes of the Financial Institutions Act;

» enacts the Commercial Financing Registration and Disclosure Act, which requires
persons who provide certain commercial financing products to:

» register with the Department of Financial Institutions; and
e make certain disclosures in connection with each commercial financing product;

and

» provides penalties for failure to comply with the registration and disclosure
requirements.
Money Appropriated in this Bill:

None
Other Special Clauses:

None
Utah Code Sections Affected:
AMENDS:

7-1-103, as last amended by Laws of Utah 2017, Chapter 169

7-1-401, as last amended by Laws of Utah 2018, Third Special Session, Chapter 1
ENACTS:

7-1-103.5, Utah Code Annotated 1953
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7-27-101, Utah Code Annotated 1953
7-27-102, Utah Code Annotated 1953
7-27-201, Utah Code Annotated 1953
7-27-202, Utah Code Annotated 1953
7-27-301, Utah Code Annotated 1953

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 7-1-103 is amended to read:

7-1-103. Definitions.

As used in this title:

(1) (a) "Bank" means a person authorized under the laws of this state, another state, or
the United States to accept deposits from the public.

(b) "Bank" does not include:

(1) a federal savings and loan association or federal savings bank;

(i1) an industrial bank subject to Chapter 8, Industrial Banks;

(ii1) a federally chartered credit union; or

(iv) a credit union subject to Chapter 9, Utah Credit Union Act.

(2) "Banking business" means the offering of deposit accounts to the public and the
conduct of such other business activities as may be authorized by this title.

(3) (a) "Branch" means a place of business of a financial institution, other than its main
office, at which deposits are received and paid.

(b) "Branch" does not include:

(1) an automated teller machine, as defined in Section 7-16a-102;

(i1) a point-of-sale terminal, as defined in Section 7-16a-102; or

(ii1) a loan production office under Section 7-1-715.

(4) "Commissioner" means the Commissioner of Financial Institutions.

(5) [“Controt"]| Subject to Section 7-1-103.5, "control" means the power, directly or

indirectly, or through or in concert with one or more persons, to:
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(a) direct or exercise a controlling influence over:
(1) the management or policies of a financial institution; or
(i1) the election of a majority of the directors or trustees of an institution; or

(b) vote [206%] 25% or more of any class of voting securities of a financial institution

[by-anrmdividuat;or].

persomrother-thananmdrvidual: |

(6) "Credit union" means a cooperative, nonprofit association incorporated under:

(a) Chapter 9, Utah Credit Union Act; or

(b) 12 U.S.C. Sec. 1751 et seq., Federal Credit Union Act, as amended.

(7) "Department" means the Department of Financial Institutions.

(8) "Depository institution" means a bank, savings and loan association, savings bank,
industrial bank, credit union, or other institution that:

(a) holds or receives deposits, savings, or share accounts;

(b) issues certificates of deposit; or

(c) provides to its customers other depository accounts that are subject to withdrawal
by checks, drafts, or other instruments or by electronic means to effect third party payments.

(9) (a) "Depository institution holding company" means:

(i) a person other than an individual that:

(A) has control over a depository institution; or

(B) becomes a holding company of a depository institution under Section 7-1-703; or

(i1) a person other than an individual that the commissioner finds, after considering the
specific circumstances, is exercising or is capable of exercising a controlling influence over a
depository institution by means other than those specifically described in this section.

(b) Except as provided in Section 7-1-703, a person is not a depository institution
holding company solely because it owns or controls shares acquired in securing or collecting a
debt previously contracted in good faith.

(10) "Financial institution" means an institution subject to the jurisdiction of the
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86  department because of this title.
87 (11) (a) "Financial institution holding company" means a person, other than an
88  individual that has control over a financial institution or a person that becomes a financial
89  institution holding company under this chapter, including an out-of-state or foreign depository
90 institution holding company.
91 (b) Ownership of a service corporation or service organization by a depository
92  institution does not make that institution a financial institution holding company.
93 (c) A person holding 10% or less of the voting securities of a financial institution is
94  rebuttably presumed not to have control of the institution.
95 (d) A trust company is not a holding company solely because it owns or holds 20% or
96  more of the voting securities of a financial institution in a fiduciary capacity, unless the trust
97  company exercises a controlling influence over the management or policies of the financial
98 institution.
99 (12) "Foreign depository institution" means a depository institution chartered or
100  authorized to transact business by a foreign government.
101 (13) "Foreign depository institution holding company" means the holding company of a

102 foreign depository institution.

103 (14) "Home state" means:
104 (a) for a state chartered depository institution, the state that charters the institution;
105 (b) for a federally chartered depository institution, the state where the institution's main

106  office is located; and

107 (c) for a depository institution holding company, the state in which the total deposits of
108  all depository institution subsidiaries are the largest.

109 (15) "Host state" means:

110 (a) for a depository institution, a state, other than the institution's home state, where the
111  institution maintains or seeks to establish a branch; and

112 (b) for a depository institution holding company, a state, other than the depository

113 institution holding company's home state, where the depository institution holding company
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controls or seeks to control a depository institution subsidiary.

(16) "Industrial bank" means a corporation or limited liability company conducting the
business of an industrial bank under Chapter 8, Industrial Banks.

(17) "Industrial loan company" means the same as that term is defined in Section
7-8-21.

(18) "Insolvent" means the status of a financial institution that is unable to meet its
obligations as they mature.

(19) "Institution" means:

(a) a corporation;

(b) a limited liability company;

(c) apartnership;

(d) atrust;

(e) an association;

(f) ajoint venture;

(g) apool;

(h) a syndicate;

(1) an unincorporated organization; or

(j) any form of business entity.

(20) "Institution subject to the jurisdiction of the department" means an institution or
other person described in Section 7-1-501.

(21) "Liquidation" means the act or process of winding up the affairs of an institution
subject to the jurisdiction of the department by realizing upon assets, paying liabilities, and
appropriating profit or loss, as provided in Chapter 2, Possession of Depository Institution by
Commissioner, and Chapter 19, Acquisition of Failing Depository Institutions or Holding
Companies.

(22) "Liquidator" means a person, agency, or instrumentality of this state or the United
States appointed to conduct a liquidation.

(23) (a) "Money services business" includes:
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142 (1) a check casher;

143 (i1) a deferred deposit lender;

144 (ii1) an issuer or seller of traveler's checks or money orders; and

145 (iv) a money transmitter.

146 (b) "Money services business" does not include:

147 (1) abank;

148 (i1) a person registered with, and functionally regulated or examined by the Securities

149  Exchange Commission or the Commodity Futures Trading Commission, or a foreign financial
150  agency that engages in financial activities that, if conducted in the United States, would require
151  the foreign financial agency to be registered with the Securities Exchange Commission or the
152 Commodity Futures Trading Commission; or

153 (i11) an individual who engages in an activity described in Subsection (23)(a) on an
154  infrequent basis and not for gain or profit.

155 (24) "Negotiable order of withdrawal" means a draft drawn on a NOW account.

156 (25) (a) "NOW account" means a savings account from which the owner may make
157  withdrawals by negotiable or transferable instruments for the purpose of making transfers to
158  third parties.

159 (b) A "NOW account" is not a demand deposit.

160 (c) The owner of a NOW account or any third party holder of an instrument requesting
161  withdrawal from the account does not have a legal right to make withdrawal on demand.

162 (26) "Out-of-state" means, in reference to a depository institution or depository

163  institution holding company, an institution or company whose home state is not Utah.

164 (27) "Person" means:

165 (a) an individual;

166 (b) a corporation;

167 (c) alimited liability company;
168 (d) a partnership;

169 (e) atrust;
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(f) an association;

(g) ajoint venture;

(h) apool;

(1) asyndicate;

(j) a sole proprietorship;

(k) an unincorporated organization; or

(1) any form of business entity.

(28) "Receiver" means a person, agency, or instrumentality of this state or the United
States appointed to administer and manage an institution subject to the jurisdiction of the
department in receivership, as provided in Chapter 2, Possession of Depository Institution by
Commissioner, and Chapter 19, Acquisition of Failing Depository Institutions or Holding
Companies.

(29) "Receivership" means the administration and management of the affairs of an
institution subject to the jurisdiction of the department to conserve, preserve, and properly
dispose of the assets, liabilities, and revenues of an institution in possession, as provided in
Chapter 2, Possession of Depository Institution by Commissioner, and Chapter 19, Acquisition
of Failing Depository Institutions or Holding Companies.

(30) "Savings account" means a deposit or other account at a depository institution that
is not a transaction account.

(31) "Savings and loan association" means:

(a) a federal savings and loan association; and

(b) an out-of-state savings and loan association.

(32) "Service corporation” or "service organization" means a corporation or other
business entity owned or controlled by one or more financial institutions that is engaged or
proposes to engage in business activities related to the business of financial institutions.

(33) "State" means, unless the context demands otherwise:

(a) a state;

(b) the District of Columbia; or
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198 (c) the territories of the United States.
199 (34) "Subsidiary" means a business entity under the control of an institution.
200 (35) "Technology service provider" means a person that provides a data processing

201  service or activity that supports the financial services or Internet related services of a depository
202  institution subject to the jurisdiction of the department, including supporting:

203 (a) lending;

204 (b) money transfers;

205 (c) fiduciary activities;

206 (d) trading activities;

207 (e) deposit taking;

208 (f) web services and electronic bill payments;

209 (g) mobile applications;

210 (h) system and software development and maintenance; and

211 (1) security monitoring.

212 (36) (a) "Transaction account" means a deposit, account, or other contractual

213  arrangement in which a depositor, account holder, or other customer is permitted, directly or

214 indirectly, to make withdrawals by:

215 (1) check or other negotiable or transferable instrument;

216 (i) payment order of withdrawal;

217 (i11) telephone transfer;

218 (iv) other electronic means; or

219 (v) any other means or device for the purpose of making payments or transfers to third

220  persons.

221 (b) "Transaction account" includes:

222 (1) demand deposits;

223 (i1)) NOW accounts;

224 (ii1) savings deposits subject to automatic transfers; and
225 (iv) share draft accounts.
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(37) "Trust company" means a person authorized to conduct a trust business, as
provided in Chapter 5, Trust Business.

(38) "Utah depository institution" means a depository institution whose home state is
Utah.

(39) "Utah depository institution holding company" means a depository institution
holding company whose home state is Utah.

Section 2. Section 7-1-103.5 is enacted to read:

7-1-103.5. Control.

(1) There is a rebuttable presumption that a person has control of a financial institution

if the person has the power, directly or indirectly, or through or in concert with one or more

persons, to vote more than 10% but less than 25% of any class of voting securities of a

financial institution.

(2) Except as provided in rule made under Subsection (3), a person seeking to rebut a

presumption of control described in Subsection (1) shall submit an application to the

commissioner.

(3) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the

commissioner may make rules that specify:

(a) the procedures and requirements for an application described in Subsection (2); and

(b) the conditions under which a person may obtain a determination that the person is

not in control of a financial institution without filing an application in accordance with

Subsection (2).

(4) The commissioner has sole discretion to determine whether a person rebuts a

presumption of control under this section.

Section 3. Section 7-1-401 is amended to read:

7-1-401. Fees payable to commissioner.

(1) Except for an out-of-state depository institution with a branch in Utah, a depository
institution under the jurisdiction of the department shall pay an annual fee:

(a) computed by averaging the total assets of the depository institution shown on each
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254  quarterly report of condition for the depository institution for the calendar year immediately

255  preceding the date on which the annual fee is due under Section 7-1-402; and

256 (b) at the following rates:

257 (1) on the first $5,000,000 of these assets, the greater of:

258 (A) 65 cents per $1,000; or

259 (B) $500;

260 (i1) on the next $10,000,000 of these assets, 35 cents per $1,000;

261 (ii1) on the next $35,000,000 of these assets, 15 cents per $1,000;

262 (iv) on the next $50,000,000 of these assets, 12 cents per $1,000;

263 (v) on the next $200,000,000 of these assets, 10 cents per $1,000;

264 (vi) on the next $300,000,000 of these assets, 6 cents per $1,000; and

265 (vii) on all amounts over $600,000,000 of these assets, 2 cents per $1,000.
266 (2) A financial institution with a trust department shall pay a fee determined in

267  accordance with Subsection (7) for each examination of the trust department by a state

268  examiner.

269 (3) Notwithstanding Subsection (1), a credit union in its first year of operation shall
270  pay a basic fee of $25 instead of the fee required under Subsection (1).

271 (4) A trust company that is not a depository institution or a subsidiary of a depository
272  institution holding company shall pay:

273 (a) an annual fee of $500; and

274 (b) an additional fee determined in accordance with Subsection (7) for each

275  examination by a state examiner.

276 (5) Any person or institution under the jurisdiction of the department that does not pay
277  afee under Subsections (1) through (4) shall pay:

278 (a) an annual fee of $200; and

279 (b) an additional fee determined in accordance with Subsection (7) for each

280  examination by a state examiner.

281 (6) A person filing an application or request under Section 7-1-503, 7-1-702, 7-1-703,

-10 -
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7-1-704, 7-1-713, 7-5-3, or 7-18a-202 shall pay:

(a) (1) a filing fee of $500 if on the day on which the application or request is filed the
person:

(A) is a person with authority to transact business as a depository institution, a trust
company, or any other person described in Section 7-1-501 as being subject to the jurisdiction
of the department; and

(B) has total assets in an amount less than $5,000,000; or

(i1) a filing fee of $2,500 for any person not described in Subsection (6)(a)(i); and

(b) all reasonable expenses incurred in processing the application.

(7) (a) Per diem assessments for an examination shall be calculated at the rate of $55
per hour:

(1) for each examiner; and

(i1) per hour worked.

(b) For an examination of a branch or office of a financial institution located outside of
this state, in addition to the per diem assessment under this Subsection (7), the institution shall
pay all reasonable travel, lodging, and other expenses incurred by each examiner while
conducting the examination.

(8) In addition to a fee under Subsection (5), a person registering under Section

7-23-201 [or], 7-24-201, or 7-27-201 shall pay an original registration fee of $300.

(9) In addition to a fee under Subsection (5), a person applying for licensure under
Chapter 25, Money Transmitter Act, shall pay an original license fee of $300.
Section 4. Section 7-27-101 is enacted to read:
CHAPTER 27. COMMERCIAL FINANCING REGISTRATION
AND DISCLOSURE ACT
Part 1. General Provisions
7-27-101. Definitions.

As used in this chapter:

(1) "Accounts receivable purchase transaction" means a transaction in which a business

-11 -
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forwards or otherwise sells to a person all or a portion of the business's accounts, as defined in

Section 70A-9a-102, or payment intangibles, as defined in Section 70A-9a-102, at a discount to

the accounts' or payment intangibles' expected value.

(2) "Broker" means a person who, for compensation or the expectation of

compensation, arranges a commercial financing transaction between a third party and a

business in the state.

(3) "Business'" means a private enterprise carried on for the purpose of gain or

economic profit.

(4) (a) "Business purpose transaction" means a transaction from which the resulting

proceeds that a business receives are:

(1) provided to the business; or

(11) intended to be used to carry on the business.

(b) "Business purpose transaction" does not include a transaction from which the

resulting proceeds are intended to be used for personal, family, or household purposes.

(¢) For purposes of determining whether a transaction is a business purpose

transaction, a provider may rely on a written statement of intended purpose, signed by an

individual authorized to sign on behalf of the business. The written statement may be contained

in an application, agreement, or other document signed by an individual authorized to sign on

behalf of the business.

(5) "Commercial financing transaction" means a business purpose transaction:

(a) under which a person extends a business a commercial loan or a commercial

open-end credit plan; or

(b) that is an accounts receivable purchase transaction.

(6) "Commercial loan" means a loan to a business, regardless of whether the loan is

secured.

(7) "Commercial open-end credit plan" means commercial financing extended to a

business on terms under which:

(a) the creditor reasonably contemplates repeat transactions; and

-12 -
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(b) subject to any limit set by the creditor, the amount of financing that the creditor

may extend to the business during the term of the plan is made available to the extent that any

outstanding balance is repaid.

(8) "Motor vehicle dealer" means a dealer as defined in Section 41-3-102.

(9) (a) "Provider" means a person who consummates more than five commercial

financing transactions in the state during any calendar year.

(b) "Provider" includes a person who, under a written agreement with a depository

institution, offers one or more commercial financing products provided by the depository

institution via an online platform that the person administers.

Section 5. Section 7-27-102 is enacted to read:
7-27-102. Application.
The provisions of this chapter do not apply to:

(1) a provider that is a depository institution;

(2) aprovider that is:

(a) (1) a subsidiary of a depository institution; or

(11) a service corporation for a depository institution; and

(b) regulated by a federal banking agency:;
(3) aprovider that is regulated under the federal Farm Credit Act 12 U.S.C. Sec. 2001

et seq.;

(4) aprovider that is licensed as a money transmitter in accordance with Chapter 25,

Money Transmitter Act;

(5) aprovider that consummates five or fewer commercial financing products in the

state during any 12 month period;

(6) a commercial financing transaction secured by real property;

(7) a commercial financing transaction that is a lease as defined in Section

70A-2a-103;

(8) a commercial financing transaction that is a purchase-money obligation as defined

in Section 70A-9a-103;

- 13-
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366 (9) a commercial financing transaction that:

367 (a) involves a commercial loan or a commercial open-end credit plan;

368 (b) is $50,000 or more; and

369 (c) extends the commercial loan or the commercial open-end credit plan to:

370 (1) a motor vehicle dealer or the motor vehicle dealer's affiliate; or

371 (11) a motor vehicle rental company as defined in Section 13-48-103 or the motor

372  vehicle rental company's affiliate;

373 (10) a commercial financing transaction offered by a person in connection with the sale

374  of a product or service that:

375 (a) the person manufactures, licenses, or distributes; or

376 (b) the person's parent company or the person's owned and controlled subsidiary

377  manufactures, licenses, or distributes; or

378 (11) a commercial financing transaction of more than $1,000,000.

379 Section 6. Section 7-27-201 is enacted to read:

380 Part 2. Registration

381 7-27-201. Registration requirements -- Rulemaking.

382 (1) (a) Beginning January 1, 2023, it is unlawful for a person to engage in a

383  commercial financing transaction as a provider in Utah or with a Utah resident, unless the

384  person:

385 (1) registers with the department in accordance with this chapter; and

386 (11) maintains a valid registration.

387 (b) An officer or employee of a person required to register under this section is not

388  required to register if the person for whom the individual is an officer or employee is

389  registered.

390 (2) (a) A registration and a renewal of registration expires on December 31 of each
391  year.

392 (b) To register or renew a registration under this section, a person shall:

393 (1) pay an original registration fee established under Subsection 7-1-401(8); and

- 14 -
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(i1) submit a registration statement containing the information described in Subsection

(2)(d).

(¢) To renew a registration under this section, a person shall:

(1) pay the annual fee established under Subsection 7-1-401(5); and

(i1) submit a renewal statement containing the information described in Subsection

(2)(d).

(d) A registration or renewal statement shall state:

(1) the name of the person;

(i1) the name in which the business will be transacted if different from that required in

Subsection (2)(d)(1);

(111) the address of the person's principal business office, regardless of whether in the

state or outside the state;

(iv) the address of each office in this state at which the person engages in commercial

financing transactions;

(v) if the person engages in commercial financing transactions in this state but does not

maintain an office in the state, a brief description of the manner in which the business is

conducted;

(vi) the name and address in this state of a designated agent upon whom service of

process may be made;

(vil) whether there is a conviction of a crime:

(A) involving an act of fraud, dishonesty, breach of trust, or money laundering; and

(B) with respect to that person, an officer, director, manager, operator, or principal of

that person, or an employee of that person engaged in the business described in this chapter;

(vii1) evidence satisfactory to the department that the person is registered with the

Nationwide Multistate Licensing System and Registry; and

(1x) any other information required by the rules of the department.

(e) (1) The commissioner may impose an administrative fine determined under

Subsection (2)(e)(ii) on a person if:

-15 -
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(A) the person is required to be registered under this chapter;

(B) the person fails to register or renew a registration in accordance with this chapter;

(C) the department notifies the person that the person is in violation of this chapter for

failure to be registered; and

(D) the person fails to register within 30 days after the day on which the person

receives the notice described in Subsection (2)(e)(1)(C).

(i1) Subject to Subsection (2)(e)(iii), the administrative fine imposed under this

Subsection (2)(e) is:

(A) $500 if the person has zero or one office in this state at which the person engages

in commercial financing transactions; or

(B) if the person has two or more offices in this state at which the person engages in

commercial financing transactions, $500 for each office at which the person engages in

commercial financing transactions.

(111) The commissioner may reduce or waive a fine imposed under this Subsection

(2)(e) if the person shows good cause.

(3) If the information in a registration or renewal statement required under Subsection

(2) becomes inaccurate after filing, a person is not required to notify the department until:

(a) that person is required to renew the registration; or

(b) the department specifically requests earlier notification.

(4) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the

department may make rules consistent with this section:

(a) providing for the form, content, and filing of a registration and renewal statement;

and

(b) providing for the transition of persons registering with the nationwide database.

Section 7. Section 7-27-202 is enacted to read:
7-27-202. Disclosures for commercial financing transactions.

(1) (a) Before consummating a commercial financing transaction, a provider shall

disclose the terms of the commercial financing transaction in accordance with this section and

- 16 -
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rules made by the commissioner.

(b) In addition to the requirements of Subsection (1)(a), for a commercial open-end

credit plan, the provider shall make the disclosures described in this section:

(1) after any disbursement of funds that occurs after the parties consummate the

commercial financing transaction; and

(11) no later than 15 days after the last day of the calendar month in which the

disbursement of funds occurs.

(2) A provider shall disclose the following information in connection with each

commercial financing transaction:

(a) the total amount of funds provided to the business under the terms of the

commercial financing transaction;

(b) the total amount of funds disbursed to the business under the terms of the

commercial financing transaction, if less than the amount described in Subsection (2)(a);

(c) the total amount to be paid to the provider under the terms of the commercial

financing transaction;

(d) the total dollar cost of the commercial financing transaction, calculated by finding

the difference between:

(1) the amount described in Subsection (2)(a); and

(i1) the amount described in Subsection (2)(¢);

(e) (1) the manner, frequency, and amount of each payment; or

(i1) if the amount of each payment may vary, the manner, frequency, and estimated

amount of the initial payment;

(f) a statement of whether there are any costs or discounts associated with prepayment

under the commercial financing transaction, including a reference to the paragraph in the

commercial financing transaction agreement that creates each cost or discount; and

(2) any amount of the funds described in Subsection (2)(a) that the provider pays to a

broker in connection with the commercial financing transaction.

(3) The commercial financing transaction agreement shall include a description of the
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methodology for calculating any variable payment amount and the circumstances that may

cause a payment amount to vary.

(4) The provisions of this section apply to a commercial financing transaction

consummated on or after January 1, 2023.

Section 8. Section 7-27-301 is enacted to read:
Part 3. Enforcement
7-27-301. Penalties.
(1) Subject to the requirements of Title 63G, Chapter 4, Administrative Procedures

Act, the department may:

(a) receive and act on complaints;

(b) take action designed to obtain voluntary compliance with this chapter; or

(¢) commence administrative or judicial proceedings on the department's own initiative

to enforce compliance with this chapter.

(2) A person who violates a provision of this chapter is subject to a civil penalty of

$500 per violation, not to exceed $20,000 for all violations arising from the use of the same

transaction documentation or materials.

(3) A person who violates a provision of this chapter after receiving written notice of a

prior violation is subject to a civil penalty of $1,000 per violation, not to exceed $50,000 for all

violations arising from the use of the same transaction documentation or materials.

(4) Nothing in this chapter creates a private right of action against any person based on

failure to comply with the provisions of this chapter.

(5) A violation of this chapter does not affect the enforceability of any underlying

agreement.
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